U.S. Department of Labor Office of Administrative Law Judges
John W. McCormack Post Office and Courthouse
Room 505
Boston, MA 02109

(617) 223-9355
(617) 223-4254 (FAX)

MAI LED: 10/ 19/ 2000

R b S b R R b b S R R S S

I N THE MATTER OF: *
*
Emar ene Muckl e *
Cl ai mant *
*
V. * Case No.: 2000-LHC-0225
*
General Dynam cs Corporation * ONCP No.: 1-102948
Empl oyer/ Sel f -1 nsurer *
*
and *
*
Director, Ofice of Workers' *
Conpensation Prograns, United *
St at es Departnent of Labor *
Party-in-Interest *

R b b S I B I S i b b b b b I S I I I b Ik b b b S S

APPEARANCES:

David N. Neusner, Esg.
For the Clai mant

Peter A. Schavone, Esq.
For the Enpl oyer/ Sel f-Insurer

Merle D. Hyman, Esg.
Senior Trial Attorney
For the Director

BEFORE: DAVI D W DI NARDI
Adm ni strative Law Judge

DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on May 22, 2000 in New London, Connecticut, at
which time all parties were given the opportunity to present
evi dence and oral argunents. Post-hearing briefs were not



requested herein. The following references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistrative Law Judge, CX for a Claimnt's
exhibit, DXfor a Director's exhibit, JX for a joint exhibit and
RX for an Enployer's exhibit. This decision is being rendered
after having given full consideration to the entire record.

Post - heari ng evidence has been admtted as:

Exhi bit No. I tem Filing

Dat e

CX 7 Attorney Neusner's letter 06/ 1
5/ 00

filing his

CX 8 Fee Petition 06/ 1
5/ 00

RX 1 Empl oyer's coments thereon 06/ 1
5/ 00

The record was closed on June 15, 2000 as no further
documents were fil ed.
Stipul ati ons and | ssues
The parties stipulate (JX 1), and | find:
1. The Act applies to this proceeding.

2. Claimant and the Enpl oyer were in an enpl oyee-enpl oyer
relationship at the rel evant tines.

3. On June 9, 1988, Clainmant suffered an injury in the
course and scope of her maritime enpl oynent.

4. Clai mant gave the Enployer notice of the injury in a
timely fashion.

5. Claimant filed a tinmely claimfor conpensation and the
Enpl oyer filed a tinely notice of controversion.

6. The applicable average weekly wage is $520. 83.
7. The Enpl oyer voluntarily and w thout an award has paid

certain conpensation benefits to Claimant for certain periods of
tinme.



8. Section 8(f) has been wi thdrawn as an issue.



The unresol ved issues in this proceeding are:
1. The nature and extent of Claimant's disability.

2. The date of her maxi mum medi cal inprovenent.

Onthe basis of thetotality of this closedrecord?!, | nake the
foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

Thi s Adm ni strative LawJudge, inarriving at adecisioninthis
matter, isentitledtodetermnethecredibility of the witnesses, to
wei gh t he evi dence and draw hi s own i nferences fromit, and he i s not
bound to accept the opinion or theory of any particul ar nedi cal
exam ner. Banks v. Chicago Grain Tri nmmers Associ ation, Inc., 390 U S.
459 (1968), reh. denied, 391 U. S. 929 (1969); Todd Shi pyards v.
Donovan, 300 F.2d 741 (5th Gr. 1962); Scott v. Tug Mate, | ncor por at ed,
22 BRBS 164, 165, 167 (1989); Hite v. Dresser Gui berson Punpi ng, 22
BRBS 87, 91 (1989); Anderson v. Todd Shi pyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethl ehemSteel Corp., 17 BRBS 153 (1985); Seaman v.
Jacksonvil |l e Shi pyard, I nc., 14 BRBS 148.9 (1981); Brandt v. Avondal e
Shi pyards, Inc., 8 BRBS 698 (1978); Sargent v. Matson Termnal, Inc.,
8 BRBS 564 (1978).

The Act provides a presunption that aclaimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus bet ween an enpl oyee' s mal ady and hi s
enpl oynment activities as it does to any ot her aspect of aclaim"
Swi ntonv. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Gr. 1976), cert.
deni ed, 429 U. S. 820 (1976). Claimant's uncontradi cted credible
testi nony al one may constitute sufficient proof of physical injury.
CGoldenv. Hler &Co., 8 BRBS 846 (1978), aff'd, 620 F. 2d 71 (5th Gr.
1980); Hanpton v. BethlehemSteel Corp., 24 BRBS 141 (1990); Anderson
v. Todd Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense withthe
requi renment that aclaimof injury nust be nade inthe first instance,
nor is it a substitute for the testi nony necessary to establish a
"prinmafacie"” case. The Suprene Court has held that “[a] pri ma facie
‘clai mfor conpensation,’ towhichthe statutory presunptionrefers,
must at | east all ege aninjury that arose inthe course of enpl oynent

1 As the Enpl oyer has accepted this claimand as the parties
took Claimnt's deposition (CX 6) on August 28, 1997, Clai mant was

excused from attendi ng the hearing.
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as wel I as out of enploynent.” United States | ndus./Fed. Sheet Metal,
Inc., v. Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633 ( CRT)
(1982), revigRiley v. U.S. Indus./Fed. Sheet Metal, I nc., 627 F. 2d 455
(D.C. Cir. 1980). Moreover, "the nere existence of a physical
i npairnment is plainly insufficient toshift the burden of proof tothe
enpl oyer." |d. The presunption, though, is applicable once cl ai mnant
establishes that he has sustained an injury, i.e., harmto his
body. Preziosi v. Controlled Industries, 22 BRBS 468, 470
(1989); Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285
(1989); Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany,
17 BRBS 56, 59 (1985); Kelaita v. Triple A Machine Shop, 13
BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the clainmnt sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harmor pain. Kier v. BethlehemSteel Corp., 16 BRBS
128 (1984); Kelaita, supra. Once this prim facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynment or worKking
conditions. Parsons Corp. of California v. Director, OACP, 619
F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no | onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981); Holnmes v. Universal Maritine Serv. Corp., 29
BRBS 18 (1995). In such cases, | nust weigh all of the evidence
rel evant to the causation i ssue. Sprague v. Director, OANCP, 688
F.2d 862 (1st Cir. 1982); Holnmes, supra; MacDonald v. Trailer
Marine Transport Corp., 18 BRBS 259 (1986).

In the case sub judice, Claimnt alleges that the harmto
her bodily frame, i.e., her bilateral knee and her |unbar disc
syndronme, resulted fromworking conditions or resulted fromher
wor ki ng conditions at the Enpl oyer's shipyard. The Enpl oyer has
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i ntroduced no evi dence severing the connecti on between such harm
and Claimant's maritinme enploynent. 1In this regard, see Ronei ke
v. Kaiser Shipyards, 22 BRBS 57 (1989). Thus, Claimant has
established a prima facie claimthat such harmis a work-rel ated
injury, as shall now be discussed.

| njury

The term"injury" neans accidental injury or death arising
out of and in the course of enploynment, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or unavoidably results from such accidenta
injury. See 33 U S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wirkers Conpensati on
Progranms, U.S. Departnent of Labor, 455 U S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuil ding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynment-rel ated i njury need not be the sole cause, or primry
factor, in a disability for conmpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynamni cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWVATA, 21 BRBS
248 (1988).

This cl osed record concl usively establishes, and | so find
and conclude, that Cl aimnt injured her right knee on June 9,
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1988 in the course of her maritime enpl oynent, that the Enpl oyer
had tinmely notice of such injury, has authorized appropriate
medical care and treatnent and has paid Claimnt certain
conpensation benefits, as stipulated by the parties and as
corroborated by the record, and that Claimant tinmely filed for
benefits once a dispute arose between the parties. 1In fact, the
principal issue is the nature and extent of Claimnt's
disability, an issue | shall now resol ve.

Nature and Extent of Disability

It is axiomatic that disability under the Act i s an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nar del l a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration mnust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Huni gman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his fornmer enploynent because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynent or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Orl eans (CGul fwi de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air America v. Director, 597 F.2d 773 (1st
Cir. 1979); American Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
While Claimnt generally need not show that he has tried to
obt ai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enmpl oyment is shown. W1Ison v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).



Sections 8(a) and (b) and Total Disability

A worker entitled to permanent partial disability for an
injury arising under the schedule may be entitled to greater
conpensation under Sections 8(a) and (b) by a show ng that she
is totally disabled. Potomac Electric Power Co. v. Director,
449 U.S. 268 (1980) (herein "Pepco"). Pepco, 449 U.S. at 277,
n.17; Davenport v. Daytona Marine and Boat Works, 16 BRBS 1969,
199 (1984). However, unless the worker is totally disabled, he
is limted to the conpensation provided by the appropriate
schedul e provision. Wnston v. Ingalls Shipbuilding, Inc., 16
BRBS 168, 172 (1984).

Two separate scheduled disabilities nust be conpensated
under the schedules in the absence of a showing of a total
disability, and claimant is precluded from (1) establishing a
greater | oss of wage-earning capacity than the presuned by the
Act or (2) receiving conpensation benefits wunder Section
8(c)(21). Since Claimant suffered injuries to nore than one
menber covered by the schedul e, he nust be conpensated under the
applicable portion of Sections 8(c)(1) - (20), with the awards
runni ng consecutively. Potomac Electric Power Co. v. Director,
ONCP, 449 U.S. 268 (1980). In Brandt v. Avondal e Shipyards,
Inc., 16 BRBS 120 (1984), the Board held that claimnt was
entitled to two separate awards under the schedule for his work-
related injuries to his right knee and left index finger.

On the basis of the totality of this closed record, | find
and conclude that Claimnt has established that she cannot
return to work as a pipefitter. The burden thus rests upon the
Enpl oyer to denonstrate the existence of suitable alternate
enpl oyment in the area. If the Enployer does not carry this
burden, Claimant is entitled to a finding of total disability.
American Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cir.
1976); Southern v. Farners Export Conpany, 17 BRBS 64 (1985).
In the case at bar, the Enployer did not submt any evidence as
to the availability of suitable alternate enployment. See
Pi | ki ngton v. Sun Shi pbuilding and Dry Dock Conpany, 9 BRBS 473
(1978), aff'd on reconsideration after remand, 14 BRBS 119
(1981). See al so Bunbl e Bee Seafoods v. Director, OWP, 629
F.2d 1327 (9th Cir. 1980). Paul F. Mrgo, MEd., CRC
Cl ai mant' s vocational rehabilitation counsel or, has opi ned that
Claimant is totally disabled in view of her advanced age, her
limted transferable skills and her reduced functi onal capacity.
(CX 2) | therefore find Claimant has a total disability.

Nature and Extent of Disability



Claimant's injury has become permnent. A permanent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished from one
in which recovery nerely awaits a normal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F.2d
208 (2d Cir. 1977); Watson v. Qulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v.
General Dynamics Corp., 22 BRBS 403, 407 (1989); Stevens V.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
"maxi nrum nedi cal inmprovenent." The determ nation of when
maxi mum nedi cal inmprovenent is reached so that «claimnt's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OWCP
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. More Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIlliam v. General
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Revi ew Board has hel d that a determ nation t hat
claimant's disability is tenmporary or permanent may not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at sone future tine. Meecke v. 1.S.0. Personnel
Support Departnent, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future changes my be considered in a Section 22
modi fi cation proceeding when and if they occur. Fl eet wood v.
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent disability has been found where littl e hope exists
of eventual recovery, Air America, Inc. v. Director, ONP, 597
F.2d 773 (1st Cir. 1979), where claimnt has already undergone
a | arge nunber of treatnments over a | ong period of tinme, Meecke
v. 1.S. O Personnel Support Departnment, 10 BRBS 670 (1979), even
though there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that medical testinony be introduced, Ballard v. Newport
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News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
cl ai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
per mmnent total case. Bel |, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability may be nodified based on a change of condition.
Wat son v. Gulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabl ed i f he has any
residual disability after reachi ng maxi mrum nedi cal inprovement.
Lozada v. General Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washington
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
conclude that Claimant reached maxi mum nedi cal inprovenent and
t hat she has been permanently and totally disabled from Apri
17, 1997, when she was forced to discontinue working as a result
of her work-related injury.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum i s assessed on all past due conpensation paynments.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full amount of conpensati on due. WAtKkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OACP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shipbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
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Shi pbui I ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mnt whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Section 14(e)

Claimant is not entitled to an award of additional
conpensati on, pursuant to the provisions of Section 14(e), as
t he Enployer has accepted the claim provided the necessary
medi cal care and treatment and voluntarily paid conpensation
benefits to the Claimnt. Ranbs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. din Corp., 11
BRBS 502, 506 (1979).

Medi cal Expenses

An Enpl oyer found |liable for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nmedi cal profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Whodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensabl e injury.
Addi son v. Ryan-Wilsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); WMayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernore, an enployee's right to select her own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medical care and treatnment for her work-related injury.
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Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer as a
self-insurer. Claimant's attorney filed a fee application on
June 15, 2000 (CX 8), concerning services rendered and costs
incurred in representing Claimant between May 12, 1999 and May
24, 2000. Attorney David N. Neusner seeks a fee of $3,706.94
(i ncludi ng expenses) based on attorney time and paral egal tine
at various rates per hour.

The Enpl oyer has accepted the requested attorney's fee as
reasonabl e in view of the benefits obtained and the hourly rates
charged. (RX 1)

In light of the nature and extent of the excellent |egal
services rendered to Claimnt by her attorney, the anount of
conpensation obtained for Claimnt and the Enployer's comments
on the requested fee, | find a |l egal fee of $3,706.94 (incl uding
expenses of $1,344.94) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F.R
8§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses.

ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the follow ng
conpensati on order. The specific dollar conputations of the
conpensation award shall be admnistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. Commencing on April 17, 1997, the Enpl oyer, as a self-
i nsurer, shall pay to the Clai mant conpensati on benefits for her
per manent tot al di sability, plus the applicable annual
adj ustments provided in Section 10 of the Act, based upon an
aver age weekly wage of $520.83, such conpensation to be conputed
in accordance with Section 8(a) of the Act.

2. The Enployer shall receive credit for all amunts of

conpensation previously paid to the Claimnt as a result of her
June 9, 1988 injury on and after April 17, 1997.
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3. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed from the date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Oder with the District
Director.

4. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedi cal care and treatnent as the Cl ai mant's wor k-
related injury referenced herein may require, subject to the
provi sions of Section 7 of the Act.
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5. The Enpl oyer shall pay to Claimant's attorney, David N.
Neusner, the sum of $3,706.94 (including expenses) as a
reasonable fee for representing Claimnt herein before the
O fice of Adm nistrative Law Judges between May 12, 1999 and May
24, 2000.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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